Board of County Commissioners
Mille Lacs County, Minnesota

Resolution No.: 02-03-26-03

REQUESTING THAT THE DEPARTMENT OF INTERIOR VACATE SOLICITOR’S OPINION M-
37032, OPINION ON THE BOUNDARIES OF THE MILLE LACS RESERVATION

WHEREAS, the Eight Circuit Court of Appeals vacated the District Court decision that the Mille Lacs
Reservation had not been disestablished, and criticized both the lower court and the Department of
Interior for failing to follow Supreme Court precedent in issuing opinions on the status of the Mille Lacs
Reservation that were not subject to judicial review [Mille Lacs Band Ojibwe v. Madore, 128 F.4th 929
(2025)];

WHEREAS, the Department of Interior Opinion that was criticized by the Eighth Circuit was the
Solicitor’s Opinion M-37032, Opinion on the Boundaries of the Mille Lacs Reservation dated November
20, 2015;

WHEREAS a review of the history, treaties, Congressional Acts, agreements and judicial decisions all
confirm that the Mille Lacs Reservation was disestablished over 150 years ago and that Solicitor's
Opinion M-37032 issued during the Obama Administration is unsupported, creates confusion
regarding the status of the former Mille Lacs Reservation, is being used by Governor Walz and Attorney
General Ellison to justify the State’s changed position on the Reservation and must be vacated by the
Department of Interior;

WHEREAS, the Mille Lacs Reservation, consisting of 61,000 acres along the southern and western
shores of Lake Mille Lacs, was created by the 1855 Treaty with the Chippewa, 10 Stat. 1165 (the “1855
Treaty”);

WHEREAS the 1855 Mille Lacs Reservation was ceded to the United States by both the 1863 Treaty
signed on March 11, 1863, and the nearly identical and superseding Treaty signed on May 7, 1864, 13
Stat. 693 (“1864 Treaty”). In exchange, the Mille Lacs Band received certain payments and a larger
reservation near Leech Lake;

WHEREAS, an 1867 Treaty, 16 Stat. 719, replaced the reservation near Leech Lake with a larger
reservation that was more suitable for farming that became known as the White Earth Reservation;

WHEREAS, because of a provision in the 1864 Treaty, Article 12, that the Mille Lacs Band would not
be compelled to remove from the lands at Mille Lacs as long as they did not interfere with or in any way
molest the persons or property of the whites, the Band claimed a right to remain in Mille Lacs;

WHEREAS, Congress passed the Nelson Act in January 1889, 25 Stat. 642, which directed the
President to appoint a commission to negotiate with the different bands or tribes of Chippewa Indians
for the complete session and relinquishment in writing of all their titles and interests in and to all the
reservations in the State of Minnesota except the White Earth and Red Lake Reservations, and the
acceptance of such approval of such cession and relinquishment by the President shall operate as
complete extinguishment of Indian title, 1d.;

WHEREAS the Mille Lacs Band subsequently entered into an agreement pursuant to the Nelson Act in
which it agreed to “hereby forever relinquish to the United States the right of occupancy on the Mille
Lacs Reservation, reserved to us by the Twelfth Article of the [1864 Treaty].” H.R. Exec. Doc. No. 51-
247;

WHEREAS, the Department of Interior would not grant the Mille Lacs Band allotments in Mille Lacs, but
insisted that the Band remove to White Earth Reservation for allotments, and Congress passed two



resolutions in 1893 and in 1898 that opened all the land at “the former Mille Lacs Reservation” to
settlement and sale under the public land laws of the United States;

WHEREAS, to induce the remaining Mille Lacs Indians to remove to White Earth, Congress by the Act
of May 27, 1902, 32 Stat. 245, provided payment of $40,000.00 to the Mille Lacs Indians upon condition
of their “removing from said Mille Lacs Reservation” to take allotments at White Earth or elsewhere;

WHEREAS, by agreement signed with the Mille Lacs Indians, now identified as the “Mille Lacs Indians
occupying the former Mille Lacs Indian Reservation” the Band agreed to remove from the Mille Lacs
Indian Reservation in exchange for the payment of $40,000.00 [Minutes of Council of the Mille Lacs
Indians at Mille Lacs (Aug. 30, 1902)];

WHEREAS, the United States Supreme Court in United States v. Mille Lacs Band of Chippewa Indians,
229 U.S. 498 (1913), reviewed the history of these treaties, Congressional acts and agreements and
found that the Mille Lacs Band expressly consented to the provisions of the Nelson Act which operated
as “an express relinquishment of the lands in the Mille Lacs Reservation.” The band signed the
agreement “forever relinquish[ing] to the United States the right of occupancy on the Mille Lacs
Reservation, reserved to us by the Twelfth Article of the Treaty of May 7, 1864.” United States v. Mille
Band of Chippewa Indians, 229 U.S. at 502-5;

WHEREAS, in the United States v. Minnesota, 270 U.S. 181 (1926), the United States sued the State
of Minnesota to cancel swamp land patents issued to the State for lands in the former Mille Lacs
Reservation between 1871 and 1912, but the U.S. Supreme Court ruled in favor of the State of
Minnesota because the Mille Lacs Reservation had been ceded by the 1863/1864 Treaties and
relinquished to the United States under the Nelson Act. United States v. Minnesota, 270 U.S. 181, 197-
199 (1926);

WHEREAS a 1935 Solicitor’'s Opinion by the Department of Interior makes clear that the Mille Lacs
Reservation had been terminated and that subsequent references to the “Mille Lacs Reservation” were
references to lands later purchased and held in trust by the United States for a small group of Band
members who remained in the Mille Lacs area beginning in 1916;

WHEREAS, the Constitution of the Minnesota Chippewa Tribe, adopted in 1936, recognizes that there
are five reservations for the various other Chippewa Bands but no reservation for the Mille Lacs Band
of Chippewa Indians;

WHEREAS, when the Mille Lacs Band brought suit against the United States which resulted in the 1913
United States Supreme Court decision, it argued in its briefs to the Court of Claims that it was entitled
to compensation because the Mille Lacs Reservation was “extinguished as an Indian Reservation” ...
“and the Mille Lacs Reservation as an Indian Reservation ceased to exist”;

WHEREAS, these matters were heard by the Eighth Circuit Court of Appeals in Mille Lacs Band of
Ojibwe v. Erica Madore, 128 F.4th 929 (Feb. 12, 2025) in which the Eighth Circuit of Appeals reversed
and vacated the District Court decision which had held that the Mille Lacs Reservation had not been
terminated or extinguished by noting that the Band’s claim that the 1855 Reservation still exists as
“never [been] resolved in the Band’s favor for approximately 150 years.” Id. at 942;

WHEREAS, Solicitor’s Opinion M-37032 should likewise be vacated by the Department of Interior since,
as the Eighth Circuit Court of Appeals noted, “it is not the province of an agency official and a lower
federal court to construe Supreme Court opinions in a manner not subject to appellate review,” which
made it appropriate for the Eighth Circuit to vacate the District Court’s Order;

WHEREAS Solicitor's Opinion M-37032 was made following the 2013 application by the Mille Lacs
Band for the right to exercise federal jurisdiction under the Tribal Law and Order Act throughout the
original 1855 Mille Lacs Reservation;



WHEREAS, Solicitor’s Opinion M-37032, issued during the Obama Administration, was withheld from
Mille Lacs County for months to allow the Mille Lacs Band to petition the Minnesota legislature to change
the State’s statute governing the exercise of state police powers so the Band would no longer be
required to have an agreement with the Mille Lacs County Sheriff;

WHEREAS, Solicitor's Opinion M-37032 is contrary to the position taken by the United States for over
150 years, and was contrary to the 1935 Solicitor's Opinion regarding the status of the Mille Lacs
Reservation;

WHEREAS, in its review of the history of the various treaties, Congressional Acts, agreements and
Supreme Court decisions regarding the Mille Lacs Reservation, the Eighth Circuit found that in two
opinions “the Supreme Court repeatedly used language ‘precisely suited’ to disestablishment in
describing the effects of the 1863 and 1864 Treaties and the Nelson Act on the Reservation established
in the 1855 Treaty. ... the holdings in these cases — that the Band was entitled to be paid the
consideration it was promised, and that the State had retained its rights under land patents — were
consistent with disestablishment.” Madore, 128 F.4th at 951;

WHEREAS, while the Eighth Circuit did not ultimately determine the status of the Reservation because
it held the case was moot on other grounds, the Court made clear its analysis, based on its review of
the facts and history, as being consistent with disestablishment of the former Mille Lacs Reservation;

WHEREAS the Department of Interior's Solicitor's Opinion M-37032 fails to properly analyze the
historical record, treaties, agreements, and acts of Congress and subsequent Supreme Court decisions
and was appropriately criticized by the Eighth Circuit as misconstruing the two decisions by the United
States Supreme Court;

WHEREAS, the overwhelming historical record and evidence, coupled with the Eighth Circuit’s analysis
in Mille Lacs Band of Ojibwe v. Madore, mandates that the Department of Interior vacate Solicitor’s
Opinion M-37032, Opinion on the Boundaries of the Mille Lacs Reservation (November 20, 2015).

NOW, THEREFORE, the County of Mille Lacs hereby resolves that the Department of Interior should
review the decision by the Eighth Circuit Court of Appeals in Mille Lacs Band of Ojibwe v. Erica Madore,
128 F.4th 929 (2005), and carefully review the voluminous historical record, and upon such review
revoke Solicitor's Opinion M-37032, Opinion on the Boundaries of the Mille Lacs Reservation
(November 20, 2015), and readopt the 1935 Solicitor’s Opinion finding that the Mille Lacs Reservation
has long been disestablished.

Adopted this 3 day of February 2026.

Genny Reynolds
County Board Chair

The foregoing resolution was introduced by County Board Member and duly
seconded by County Board Member

The following voted in favor of the Resolution:
The following voted against the Resolution:
The following were absent:

CERTIFICATION

State of Minnesota



County of Mille Lacs

| do hereby certify that the foregoing resolution is a true and correct copy of a resolution presented to
and adopted by the County of Mille Lacs at a duly authorized meeting thereof held on the 3™ day of
February 2026.

Dillon Hayes
County Administrator



